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United States Court of Appeals 


For THE Seconp Circuit. 


Plaintiff A ppe lant, 
agaist 


WerstinGHouse Exnecrric Corporation, WESTINGHOUSE 
Broapcastine Co., Inc. (Dex.), H. Paunt Jerrers, Roper 
Martin Corporation, Roperr WeEINBERG, Martin BERGER, 
Joun Yorres, Marcarer MicuioreE Scunemer and Ger 


ALD Davin Lioyp, 


Defendants-A ppellees 


On APPEAL FROM AN ORDER OF THE Unirep States Distrric 


Court FoR THE SovuTHEeRN Disrricr or New Yori 


——_qW7—_—___. 


Brief of wefendants-Appellees, Margaret Migliore 
Schneider and Gerald David Lloyd. 


Facts. 
he pla nti to be a free-lanes riter and the 
author of book (A-S).* Appellant’s brief (p. 11) a 
well as the exhibits on th \ppend and her own depo 
sition confir that she is an elected publie offie a 
public speaker, an activist in civic affairs and an editor 


and writer for public consumption (A-193 
242) 


Gerald David Lloyd is the vice-president of Robert 
Martin Corporation (A 34) which is a real estate de- 


*Figures in parentheses refer to page numbers in A 


na 
pend 


J 
vo 
Neither Gerald David Lloyd nor Margaret M r 
Selin der knew fH. Paul Jetfer prior to Ihe co lie 
meni of this lawsuit (A-167, A-169 nor had tl eve 
met him 
Mither at the brunch meeting or sometime soon there 
after Yottes made mention to Berger of a broadenst of 


a book review on December 17, 1972, over WINS (A 
46-A-47). Berger decided it would 


reprint the broadcast. He received a copy of it from 


”? advantageous to 


Yottes and had it reprinted by someone in his office (most 
probably Margaret Migliore Schneider) (A-48-A-49), Mr. 
Berger identified Plaintiff's Exhibit 4 for Identification 
as the reprinted document (A-51). 


In addition to the book review on the printed document, 
Berger authored the balance of its eontents (A-5* 


consisted of: 
“Ms. Guitar quotes :” 


“*My role is to make vou feel less ruilty ahout 
wanting to preserve your wooded boundaries and 
1] 
I] 


keep a 


1 ,49 


newcomers out at all costs. 


“*City people should be made to stay in th 


“*The City should not by robbed of its liveliho 
by enticing industry to the suburh 


I would be hay py to throw sand in the wheels 
of progres py 


The first quote was derived from the notes made of the 
plaintiff's public statements on Decemlor 18th at the 
Irvington meeting (A-52-A-53) in which she said: 


‘T consider my role to be to do a little conscience 
raising to make you all feel less gui ty. When 


mu bougl { ou bo ht more t ! ( ‘ 0 
M ryit n environment a vi ! th to it 
i tr% I thie ‘ piece oO Ce] ( ave vi 


‘Don’t feel guilty don't let them make you Te 
ruilt You have equity in your environment. You 
have some right don’t let an outsider take then 
away from you. Developers should be forced to 
live in this kind of mini-city to be punished for 


their wrong doing” (A-253). 


For the quote “Cit people should be made to stay in 
the city” Berger’s derivation was from those same notes 
(A-05-A-54) 

We should keep the plants in t ties. Iver 
! 
body would be better oft We ean be the green 
elts for the denser area Let’s not mo the city 
to the eountrv” (A-235 
“let not move the city to tl ntl (A-255 

Berger don p 64, Paragr: 3, of “Property 
Power” a red by tl plaint s the ree ol the 
juote “The ity hould not bye robbed oft it live hood 
by enticing industry to the suburbs” (A-54-A-55). 0 The 
pla ntiff did not take 1 th the { tive accura 
of the oul of tl ( tte (A-P05, A-318 

I hie q te “T would hy ippy to t AY na m tiv 
whee f pre re \ ! ey il re ical I ( 
an arti iuthored by the plaintu tl M: oiselle Mi 
ARAL eS lume we (A-D5 \-5b), Wiel if tated 

if) 1 ] . le 4 ’ ) 7 — 

| have heen a strong advocate of land prest \ 
tion, heen vocally Oppose | to ‘mindles rowth)’ and 
left little doi It that, f elected, | wo 1 by hap) \ 


l ] ( cl mh ! 
i ! | ( t tary 
! A ( re of the t 
ie) ed in the D re dist t 
‘ 2 x yy | { ‘ y y , € 
| ? ot ’ \ \ nal \ iO), Play I} 
was to}7 on or reject the Tarrygreen play : 1-07 
Q)r thre 0 r¢ Thre er rf ! l ? ter r ( 
il rine q to al red, Berger test f { , 
} ’ i oO + ) ‘ }>,» nort P 9° 
£ OK roy Owe! lhe 
re , ty ‘ ‘ } nil} ] + r 
p CO! ‘ ‘ { 1- hoe ) ( r ( 
with } . ah ; ; 
\\ OUT 1¢ ff aple O ¢ ( re Ne quotatior t en 
strate that impre on nee he had read thi oo} ( 
time before FA.f7-A.8 
r ; yivyitifl | y te + + 
| ( Pp } ] (hoes ot « pute ( ract Hat ( vi 
( t lear ot #¢] | 
on 0 peg rs at town o 1! I 
ti, 1 1709 4 
O¢ on Dec r 15, 1972. on } subiect o t 
4 hy ‘ i + | 
| rT crr'é I le Clon T vhere lie pO ww out a nst 1 
, > 4 ) 
plan . 5+ A 9559) 
' ) ’ 
MH. Paul Jeffe: t states that from . ( 
nf { ' 1 1 bs es ‘ 
ING 4 1 ; on f4 ‘ 
1.N ( § ( ‘ os 
. } | r | oO ; 
’ lL 66T 4 > ” 
a { , | _— 
pr ! { tir 
} t | / } 4 
r r O} 
¥, WINS ¢] ah , ry { 
| f eres 
f rt { 14 4 
ort ( ef ( ee ? 
gl 0 ( y Ol any ot thre Othe, party ' F 
1 tl ligation (A-133-A-124) 


December 17, 197 


' 99 . _ , : 
ol “Property Power broadcast and knowing the auth 


a or 
as the plaintiff hie rein who spoke on the apove December 
loth public meeting he ascertained that there wo id be 
a re-broadecast of the same review that d; 5 { he taped 
it tor them and gave the transeript thereof to Martin. 
Yottes asserted that he had not} ng else to do with tl} 
transcript and only saw it again on December 20th as 
neorporated as a purported reprint in the paper di 
tributed | Martin at the Greenburgh Planning Board 


publie meeting (A-182-A-184), 


The District Court found that th Variations Claimed be 
,een the aet nl hook re CW and the 47 print thereof 
t nificant (A-820) They consisted of leaving 
out in the reprint the word “fresh” from “fres} country 
lil t} word eeming”’ from “What bothers me about 
Property Pe ! the se ! hw ( t’ and the 
wo! well by iy fy thr lar Anm 
( Propert Power t blueprint Yr eX 0 
 * Sane. of foil |. Fa Iraid it’s a print for sta 
tion in the burbs.” 


POINT 1, 
The publication is not libelous. 
The Distriet Court Judge, upon reading the laintiff’s 
hook “Property Power,” came to substantially the same 
conclusion as the defendant Jeffers did ‘a his comments 


and opinions in his eritique of the book (A-322). 
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ated 


ok does advocate “keeping others out.” Moreover 
ire the notes sworn to have heen a rate 1 e | 
defendant, Lloyd, of the plaintiff's pul 0 e1 
the December 13, 197 eeting (A-2 4-258 } 
the basis of the quot n Martin leaflet \ 
the plaintiff has the duty to come rware th « 
to refute t truth of Lloyd's note Nrame /1 
9 A. D 282, 283 
Therefore, it apparent that ft not contor 
pirit, inter nd the theme of the } ntitl | 
ert Power 
In Pauling National Review, Ine N. ¥ 
was held 
‘Th tatements which they made concern 
who, conceded] is and is a ‘publie figure 
Curt Pub. Co. Butts, 388 U.S. 130, 162 
Ct. 1975 18 L. Ed. 2d 1094.) According wr 
ono further than to say that we find, as d 
courts below, that the plaint failed to 


POINT II. 


comment and constitutional privilege are an 


absolute defense. 


LO 

USLW 5] o thre nee of ‘ f 
ment of fact ting 1 from opinior 
tuntial der to reput ion ppa nt i} ian I 
obviously not present in the nstant cast 

The plaintiff spoke at a l mecting a in a ocate 
for el po nt of view A thie ila ntifl wa ap hie 
figure as deseribed in Gert: and later clarified in Dacey 


v. Florida Bar, Ine., 427 F. 2d 1292 (Sth Cir. 1970 


The plaintiff has not sustained her burden of proving 
malice on the part of the defendants and therefore the 
Kirst Amendment of the Constitution would be a bar to 


her action 


POINT Tl. 
Summary judgment was proper. 


The plaintiff has the burden of proof as to the issu 
of whether or not malice was actually present l'nited 
Vedical Laboratories, Inc., 404 F.2d 706, 712 (9th Cir 
196S), cert. denied 394 | =. 921 (1969); Ti my nu 
Evening Star Newspaper Co., 394 F. 2d 774, 776 (D. C 
(ir. 1O6S8) 


The defendants have established prima facie that their 


publication was privileged under the First Amendment 
and therefore, the plaintiff must come forth and show 
malice on the part of the defendants The plaintiff has 


not done this by any evidentiary means, but has merel 


made conclusory allegations, such as that the chain of 


events constituted “incredible coincidences” ip. 7 of 
plaintiff-appellant’s brief). ‘These allegations and nu 


merous others are hased upon SUSPICIO! surmise and accu 


Oye ae a ¢ 
’ ‘ae 
sah. ” » rs) : 
aie Ce eee 
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ibmit proba evidenee as to what. sl alles +] 
actual tumerts were, 
1 4) , , , 
not enough that a detendant ny a plain 
fis presentation in suinmary judginent 
ate his 


version, and he mus 
form (O'Meara Co. v. National Par) 
lork, 23! N. ¥. 300, aub% Dodwell d 
erman, 234 App. Div. 362). This i 
gy in this * Kramer 


n evidentiary 
Bank of Neu 
». Ltd. v. Sil 


} 1. 
hat 1s ls 


wv. Harris, 9 A, 1). 


POINT IV. 


There is no viable claim for statutory violation. 


Appellant has no cause of action based upon a claim 
of violation of the Cotmuaunications Act 


appellees herein rely upon the court’s opimon 
(A-333-A-342) for their position that appellant does not 
have any private right of action based on conspiracy to 
violate 47 U. S. C. 317, 501, 502, 508 and 508 of the 
Mederal Communications Act of 1954 as amended. 

In addition, there is absolutely no evidence of a viola 
tion which could remotely bring tl 


these facts witl 
purview of the Act. 


13 
CONCLUSION. 
The judgment on appeal should be affirmed. 
Respectfully submitted 


EF. V. MINA, 
Attorneys for Defendants-Appellees, 
Margaret Migliore Schneider and 
Gerald David Lloyd, 
217 Broadway, 
New York, N. Y. 10007 


(212) 233-4397. 


Vincent TEsE, 
Of Counsel. 
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376—Affidavit of Service by Mail For the “econd Chreuit The Reporter Co., Inc., 11 Park Place, New York, N. Y. 10007 


Mary Ann Guitar 
Plaintiff-Appellant 
against 
Westinghouse Electric Corporations Westinghouse Broadcasting Company Inc., 
H. Paul Jeffers » Robert “artin Corporation » Robert Weinberg 
Martin Merger et al. 


Defendan ts-Appellees 


State of New Pork, County of New Pork, ss.: 


Raymond J. Braddick, » being duly sworn deposes and says that he is 
agent for F,V.Mina the attorney 
for the above named Defendant=—Appellee herein. That he is over 


21 years of age, is not a party to the action and resides at 8 M411 Lane Levittow, New York 
That on the p6¢nday of November » 19 75 he served the within 
Brief 


upon the attorneys for the parties and at the addresses as specified below 


1. Townley, Updik-. Carter & “odgers 
200 EASTH2nd, STREET 
New York, New York 


2. Cerchiara « Cerchiara Esqs, he. Windels & Marx “sqs,. 
145 Mt. Vernon Avenue S1 West Slst. Street 
Nt. Yernon, New York New York, “ew York ’ 


3. William F, ” Larkin Esqe 
11 Park Place 
“ew York, “ew York 


by depositing 2 true copies to each 

to each of the same securely enclosed in a post-paid wrapper in the Post Office regularly main- 
tained by the United States Government at 

90 Church Street, New York, New York 

directed to the said attorneys for the parties as listed above at the addresses aforementioned, 
that being the addresses within the state designated by them for that purpose, or the places 
where they then kept offices between which places there then was and now is a regular com- 


munication by mail. \ 
Sworn to before ine, this ............26¢hy-- 


i oe See Keer. Rise! eA A ares 


day of .......-...Novembe 


\ 
4d 1) so 


- 


Notary Public, State of New York 
No. 4509705 
Qualified in Delaware County 
Commission Expires March 30, 1977 


